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Background 


In recent years, unaccompanied refugee minors 
entered Canada by several routes. Canadian 
authorities selected some from refugee camps. 
Others were selected by Canadian consulate or 
embassy officials as government, or privately, 
sponsored refugees. Still others claimed refugee 
status at a Canadian port-of-entry or immigra- 
tion office. 

It is sometimes suggested that, because they 
are seldom persecuted for political beliefs, chil- 
dren cannot be refugees. A refugee however, can 
be a person facing persecution because of race, 
religious beliefs, or membership in a particular 
social group (such as family). It is clear, there- 
fore, that children can have sound refugee 
claims in their own right. Children can also be 
members of a designated class. 

An agreed definition of ‘‘unaccompanied”’ 
has not been reached. There are children who 
are alone in a refugee camp, or other situation. 
These enter Canada destined for a foster family 
or group home. Some children travel with an 
adult friend or relative and are not in stable 
family groups. For example, the relative may 
not want to assume long-term responsibility for 
a child. There are also unaccompanied refugee 
children who, although they may be alone in the 
refugee camp or other situation abroad, will be 
joining relatives other than their parents in 
Canada. 
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Methodology 


The situation of young people who enter 
Canada to live in foster homes or group homes, 
and not with family members, or who have 
uncertain prospects for their care in Canada, is 
the main focus of this study. It examines how 
provincial statute and case laws affect these 
unaccompanied refugee minors. The concerns 
identified include: 


— Guardianship and tutorship, that is, the 
question of legal responsibility for the child 
in Canada. 


— Access to education, especially those chil- 
dren without parents or legal guardians in 
the jurisdiction. 


— Adoption of unaccompanied refugee minors 
after their arrival in Canada. 


— Application of child-protection statutes to 
unaccompanied refugee minors. 
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Findings 


Guardianship and Tutorship 


Often an unaccompanied refugee minor was 
separated from the parent or other legal guard- 
ian for some time before arrival in Canada. It 
is usually necessary for the person accepting 
legal responsibility for the child to seek a guardi- 
anship or tutorship order under provincial law. 
It is also desirable to re-unify the family and 
return legal responsibility for the child to the 
parent, should they be able to come to Canada 
in the future. 

The provincial laws on guardianship and 
tutorship were not drafted with unaccompanied 
refugee minors in mind. Usually, a ‘‘domestic’’ 
child needs a guardian because the child’s par- 
ents have died or are not suitable caregivers. The 
parents of an unaccompanied refugee minor, on 
the other hand, may be alive as well as very 
suitable. The family may have been divided, 
through no fault of the parent, as the result of 
war or persecution. Thus, the guardianship law 
of a province may not ‘‘fit’’ the needs of unac- 
companied refugee minors. A judicial finding 
that the parents are either deceased or unfit may 
be required. 

Often, caregivers are expected to apply for 
a guardianship or tutorship order, whether they 
are foster parents unrelated to the child or non- 
parent relatives. They do not always do so, espe- 
cially if the process is complicated or expensive. 
This lack of a legal guardian is not particularly 
secious when the child is an older minor (for 
example, a teenager nearing the age of 
majority), but may be much more problematic 
if the child is younger. There can be concerns 
with respect to school attendance and medical 
treatment consents. 


Adoption 


Many of the unaccompanied refugee minors 
who come to Canada are 15 to 18 years old. 
There may be little interest in their adoption. 
There are invariably some cases in which the 
foster parents wish to adopt the minor for whom 
they have cared. 

The United Nations High Commission for 
Refugees (UNHCR) normally requires a govern- 
ment to agree that the children settled in a third 
country will not be placed for adoption. This 
policy is based on the objective of re-unifying 
the family in the future. Adoption in Canada 
is a provincial matter. The federal government 
may agree, at the time of the child’s selection, 
that the child will not be placed for adoption. 
This does not exclude the possibility of a provin- 
cial court determining it is in the child’s best 
interests to be adopted. 

Obtaining parental consent for the adoption 
of an unaccompanied refugee minor can be dif- 
ficult. The whereabouts of the parent(s) may be 
unknown. It can be difficult, or impossible, to 
obtain the parents’ views because of communi- 
cations disruptions in the child’s home country. 
Letters or telephone calls to the parents can also 
be intercepted by the local authorities. 

Most provincial statutes require the child’s 
consent to the adoption if the child is older 
(usually 10 years old and over). The child may 
not understand the legal implications. The con- 
cept of ‘‘adoption’’ in the child’s culture may 
be more similar to a de facto foster-care 
arrangement in Canada. Although willing to 
consent to the adoption to please the foster 
parents, the child may not realize that it will 
sever the legal ties between the child, the natu- 
ral parents and other family members. In later 
years, when attempting to sponsor parents 
and/or siblings for admission to Canada, the 
child may discover that, in the eyes of Cana- 
dian law, he/she is no longer a member of that 
family. If the child is to give truly informed 
consent, it is essential that all the possible impli- 


cations of the adoption with respect to immigra- 
tion law, and specifically with respect to spon- 
soring family members, are fully understood. 

Some provinces, such as Quebec, have 
specific provisions governing the adoption of 
children living outside their jurisdiction, includ- 
ing children from outside Canada. The adop- 
tion of an unaccompanied refugee minor living 
in such a province may present difficulties if a 
court determines the child’s place of residence 
to be a country other than Canada. 


Child/Youth Protection 


Most unaccompanied refugee minors arriving 
in Canada have a place waiting for them with 
relatives, foster families or in group homes. 
Arrangements can, however, break down. 

An unaccompanied refugee minor, including 
a sponsored refugee, is entitled to the same level 
of protection as is accorded by the provincial 
governments to children born in Canada. The 
drafters of child-protection legislation did not 
have unaccompanied refugee minors in mind. 
It was usually prepared to accommodate the 
needs of ‘‘domestic’’ children whose parents 
were deceased or had abandoned, neglected or 
abused them. Most child-protection authorities 
deal with children whose parents are in their 
jurisdiction, but who are inappropriate 
caregivers. The parents of unaccompanied refu- 
gee minors are likely to be very suitable. They 
are, however, separated from their children as 
a result of tragic events, and they are far, far 
from the province’s jurisdiction. 

In some provinces, the law requires the 
authorities to either return the child to the par- 
ents or to seek a permanent wardship order 
within a specific period of time (for example, 
two years). There is limited judicial discretion 
to extend such a “‘temporary”’ care order. This 
kind of provision was enacted to prevent foster 
Cares drnites 


Unaccompanied refugee minors may be 
among the few children who cannot return to 
their parents because of the circumstances of 
their separation. They should, however, main- 
tain their legal ties to their parents and they 
should not be placed for adoption. 


School Attendance 


There are potential problems for unaccompa- 
nied refugee minors if the relevant legislation, 
for school attendance purposes, defines a 
‘“‘resident’’ child as one whose parent or legal 
guardian lives in the jurisdiction. Some unac- 
companied refugee minors have neither a par- 
ent nor a legal guardian in Canada. 

The concept of ‘‘residence’’ can include as 
one element the religious faith of the parent or 
guardian. There can be a problem for the unac- 
companied refugee minor who resides with a 
foster family of a different faith. Fortunately, 
school authorities have often been willing to 
accommodate children in the system best meet- 
ing their needs, despite the letter of the law. 

Ages for mandatory attendance are impor- 
tant. Refugee children may need ‘‘catch-up’’ 
time, especially if they came to Canada as 
teenagers. They may need to learn the language 
before embarking on the subjects that will 
prepare them for further education and 
employment. 
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Conclusion 


In this study, the author comments on some of 
the issues relating to unaccompanied refugee 
minors that have arisen in the past. The circum- 
stances affecting refugee minors are varied, and 
new issues arise with every refugee flow. This 
provincial legislation overview can still be of 
assistance when dealing with individual cases. 
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